


























Riders gather before a round-up in the Badlands about 1883.

public domain by ranchers and farmers resulted in bloodlet-
ting, feuding, and actions involving both the criminal and civil
law. Cattle kings, despite the congressional act of February
25. 1885, which declared unlawful the inclosure of public
lands without title, fenced off thousands of acres both to
prevent stock from straying and to protect the breeding of
blooded animals. Ranchers lectured hired hands on the
necessity of fencing, saying, for example, that **aggressive
foreigners’' had caused ‘*hundreds of millions™" of acres in
the public domain to be **penned up for grazing vast herds of
cattle in defiance of the rights of honest but humble
settlers.”"3°

A farmer from Butte County. Nebraska. wanted to know
in March. 1883. if seulers must fight fencers with a Sharps
.45: from Hitchcock County four irate gentlemen complained
that cattlemen warned that persons interfering with their
fencing *‘must be bullet-proof ’: and a United States attorney
wrote from Topeka that local land officers were powerless to
*“arrest and check this sort of thing.”” A special agent of the
General Land @ffice, writing from Salt Lake City in Novem-
ber. 1883, described the method of withdrawing land from
the public domain by large stock growers. Rather than fencing
off the land, an expensive procedure, possession notices were
posted. *The “cow-boys" picket the entire line,”" a land agent
reported. ‘‘to see that the conditions and provisions of the
‘notice’ are not violated and the aforesaid ‘cow-boy" does not

HExtensive accounts of tencing and its problems may be found in, among
others. tirnest S. Osgowd. The Day of the Cottleman (Chicago. 1929). 192
193: Walter P. Wehb, Tie Great Plains (New York. 1931), 238 239;
Webb. The Texas Rangers (Austin, 1965). 426-437: Dallas Weekly Herald,
January 29. 18895

HULS. Cong.. Senate. *“Letter trom Secretary ot Interior Transmitting in
Answer to Senate resolution of February 14. letier of the Commussioner of
the General Land Office. on the subject of unauthorized tencing of public
lands.”” March 17. 1884, A48 Cong.. | sess..ex dac 127, 3.16. 21 22,

$2Quoted in Webb, The Texas Rangers. 432433

For the legal aspect of water and riparian rights. see Clesson S. Kinney.
Luw of lrrigation and Arid Region Doctrine of Appropriation of Waters, 4 v.
{San Francisco. 1911). An adequate survey ot the law of waters is lound in
Walter P. Webb. The Great Frontier (Boston. 1952).

State Historweal Society of North Dakuota Collection

go to the nearest justice and file his complaint in case of a vio-
lation, but just points his Henry rifle in the direction where it
will do the most good, and if some one is killed it is charged up
to the Indians or the highwaymen.”’ When in 1883, a
cattleman in the Dakota Badlands fenced his land, the wire
was not only cut repeatedly by neighboring ranchers, but also
set off a gun fight during which one man was killed and
another sustained a fractured leg.*'

Fence-cutting became so prevalent in Texas in 1884 that
Governor John Ireland convened the Legislature in special
session to pass a statute making the act a felony. Texas
Rangers found the law difficult to enforce. A ranger wrote his
captain from Richland in August, 1888, affirming that fence-
cutters in his vicinity were ‘‘what I would call cowboys,
or small cow men that own . . . from 15 head all the way
up to 200 head of cattle and a few ponies etc.”” Most snippers
of wire. despite laws in several states, never were appre-
hended and brought to trial. Litigation under the 1889 statute
lay in the area of civil law involving companies and cor-
porations and not individual punchers and thus has no place in
an article devoted to the cowboy and the law. Yet, despite
law and litigation. wire-cutting continued into the early
decades of the 20th century. The practice is not unknown
even today.*

Large spreads, urgently in need of water to quench the
thirst of stock, frequently told cowboy hands to pay little heed
to laws regulating the use of water on public domains and to
riparian rights. This they did, but, generally speaking,
punchers infrequently got into gun-blazing trouble. Water and
riparian rights were threshed out by the courts and defined in
state and federal statutes. The issues never have been
satisfactorily solved, and even today some western attorneys
specialize in seemingly never-ending disputes over water.3?

In short, the individual cowboy, caught in the law’s spider
web, generally was enmeshed in the trap of misdemeanors,
not in the intricacies of civil suits. The point then of the whole
matter is that cowboys fractured the law not necessarily
because they were cowboys, but because they were human
beings. They, like all men, inherited the curse of Adam’s rib.
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